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Dear Ms. Morris:

Merrill Lynch, Pierce, Fenner & Smith Incorporated (“Merrill Lynch”) respectfully submits this
comment letter regarding the reproposal of Form ADV amendments by the Securities and
Exchange Commission (“Commission”).] Merrill Lynch supports the Commission’s
commendable efforts to help clients obtain more useful and relevant information about their
investment advisers and their advisory services. The revision of Form ADV offers an
opportunity to help clients better understand both the services available to them and the services
that they receive. We agree that changes to current disclosure requirements should be made.
The proposed narrative, plain English format is a step in the right direction, and it will require
firms to draft clear, understandable disclosures for their clients.

However, in a long awaited report delivered earlier this year at the direction of the Commission
entitled Investor and Industry Perspectives on Investment Advisers and Broker-Dealers (the
“RAND Report”), the Rand Institute for Civil Justice, a division of the RAND Corporation
(together, “RAND?”), found that while clients are generally satisfied with their financial service
providers, current disclosures are not easily understandable and are often not read.” We believe
that this report should be a significant reference and guide, perhaps even a turning point, for
future regulation and disclosure. Yet many of the Commission’s proposals do not address the
concerns raised in the RAND Report and will not provide useful or concise disclosure,

In particular, the proposed brochure supplement and annual delivery requirement provide vety
limited new or helpful information to clients and impose significant additional costs and
administrative burdens. This is particularly true for large advisers such as Merrill Lynch which
would, under the proposal, need to create thousands of supplemental brochures as well as send
hundreds of thousands of firm brochures annually to clients. Given that much of the proposed
supplement information already is available to clients, that the firm brochure is already provided

' Amendments to Form ADV; Proposed Rule, 73 F.R. 13958, Release No. TA-2711 (Mar. 14, 2008) (“Relcase™).

: Angela A. Hung et al., Investor and Industry Perspectives on Investment Advisers and Broker-Dealers, xvili, 19,
21 (RAND Corp. ed., 2008).
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to clients when they enroll in advisory programs, and further that both the brochure supplement
and annual delivery proposals are inconsistent with other Commission initiatives to shorten and
simplify disclosure, we urge the Commission not to impose such additional and unnecessary
disclosure requirements, but rather to take the opportunity to address the concerns reflected in
the RAND Report. In our view, as described below, a better approach would focus on the
delivery of summary disclosure to better serve client needs, with the ability to obtain additional
materials or information, electronically or otherwise, as needed.

L Brochure Supplement

The brochure supplement, containing information about each individual providing investment
advice, at best provides limited additional or useful information for clients. Merrill Lynch clients
and the investing public already have access to much of this information pursuant to Financial
Industry Regulatory Authority rules. Items not currently available, while not necessarily helpful
in our view, could be generally described in the firm brochure.

Most advisory representatives of dually registered firms are registered broker-dealer
representatives and provide much of the proposed supplement information on Form U-4,
including their disciplinary history, other registrations and designations, employment history,
and other business activities. The public can access the information provided in each
representative’s Form U-4 through BrokerCheck, and so, a brochure supplement for these
representatives is largely redundant. A more appropriate course of action would be to require
firms to inform advisory clients about BrokerCheck and how o access its information. In
addition, for advisers that are not dual registrants, the Commission could require all advisory
representatives to file a Form U-4 (or its equivalent) that is publicly available through
BrokerCheck or the IARD.’

While some clients may consider information about supervision and compensation relevant to
their decision to enroll in an advisory program, these topics are governed by firm-wide policies.
If the Commission deems such information to be necessary, those topics could be added to the
Form U-4. Alternatively, each firm’s policies on these topics could be described in its own ADV
disclosure. It should be noted that the educational background of key investment professionals is
already provided in the ADV brochure. To the exient thai the educational background of an
individual representative would be useful to a particular client, the client, having a personal
relationship with the individual representative, can easily inquire directly.

Given the findings in the RAND Report, we believe that additional client disclosures should not
be lightly mandated, and there must be a clear and specific client need to be met. Yet the
Commission has not cited any evidence that clients desire or would read the additional
supplemental brochures that would accompany the firm brochure. Of course, clients with more
than one type of managed account would need o receive multiple supplements. Increasing the

3 Many advisory tepresentatives currently file Form U-4 to be licensed with certain states, but this information is
not publicly available on BrokerCheck.
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amount of disclosures clients receive further reduces the likelihood that clients will read any
disclosures, and would only magnify the investor confusion identified by the RAND Report.

Finally, while Merrill Lynch appreciates that the Commission has sought to make the supplement
a somewhat less burdensome requitement from past proposals, large firms would still be required
to maintain and deliver the supplement for thousands of representatives at or before the time that
they begin to provide advisory services. Preparing and monitoring the delivery of the
supplements would be an enormous undertaking, Merrill Lynch itself would have to deliver
supplements to over 400,000 advisory clients for approximately 14,000 Financial Advisors and
others who meet the proposed criteria.*

Although the Commission “appreciate[s] the different costs that small versus large firms may
experience,” and notes that large firms would have to deliver supplements for thousands of
employees, the Release discounts the impact of this burden on the industry.” The Release cites
that nearly 82 percent of the 10,817 registered advisers have 10 or fewer employees performing
advisory functions,” over 67 percent have five or fewer employees performing these functions’
and less than one third of one percent have more than 1,000 employces.” Therefore, the
Commission argues that the average initial burden of 22.25 hours is an accurate illustration of the
burden on the indusuy.g

We believe the Commission’s use of an average burden statistic is flawed and simply does not
reflect the magnitude of the effort that would be required. The Commission estimates the
average initial annual burden to be as much as 3,300 hours for large advisers.”” In fact, we
believe that it is very difficult to estimate the scope of the effort to create, deliver and maintain a
supplemental brochure for large numbers of Financial Advisors located in numerous locations
across the country, if not world-wide, and it would depend upon the methodology used for
information access, document creation, maintenance of accuracy and supervisory control. Our
initial out-of-pocket cost estimates for the delivery of the supplements range from almost
$2,000,000 to over twice that amount. However, these amounts would be dwarfed by the human
effort necessary to fully implement, verify, maintain and oversee such an ongoing process firm-
wide -~ a process that could approach or exceed 45,000 hours. Regardless of the hourly rate

4 These individuals would be Merrili Lynch’s olliccrs, partners, directors, employees, or other persons providing
investment advice on Merrill Lynch’s behalf and subject to Merrill Lynch’s supervision or control who: (1)
formulate investment advice for clients and have direct client contact, or (2) have discretionary authority over a
client’s assets.

3 Release, 13978,

b Id.

7 Release, n. 176.

5 Release, 13978.
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